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I nt roducti on

The United States of Anrerica ("the Governnent"), brought suit
agai nst el even tobacco-rel ated entities ("Defendants")!to recover
heal t h care expendi tures t he Governnent has paid for or will pay for to
treat tobacco-related illnesses allegedly caused by Defendants’
tortious conduct, and to disgorge the proceeds of that unlawf ul
conduct. The Court previously disnm ssed two of the Governnent’s
cl ai ms, and di sm ssed Defendant B. A T. Industries p.l.c. ("BATInd.")

for | ack of personal jurisdiction. See MenorandumQpi ni ons and Orders

!The initial el even Def endants were: Philip Mrris, Inc., R J.
Reynol ds Tobacco Co., Brown & WI | i anmson Tobacco Co., Lorillard Tobacco
Conpany, The Liggett Group, Inc., Anerican Tobacco Co., Philip Murris
Cos., B.AT. Industries p.l.c., British Aneri can Tobacco (I nvest nments)
Ltd., The Council for Tobacco Research--U. S. A, Inc., and The Tobacco
| nstitute, Inc.



of Septenber 28, 2000.°2

This matter i s nowbefore the Court onthe Governnent’s Motionto
Modi fy t he Menor andumQpi ni on of the Court Granting BAT I nd.’ s Motion
to D smss the Conpl aint for Lack of Personal Jurisdiction ("Mtionto
Modi fy"). Upon consi deration of the Mdtion, the Qoposition, the Reply,
and the entirerecord herein, the Government’s Motionisgrantedin
part and denied in part.
1. The Governnent’s Request to Mdify

The Gover nnent asks the Court torevisit the BAT Opi ni on. The
Governnment’ s basi c contentionis that portions of that Opinion are

i nconsi stent with the Suprenme Court’s decisioninSalinas v. United

States, 522 U. S. 52 (1997), and should therefore be stricken.

Speci fically, the Governnment requests that the Court strike fromthe
BAT Opi ni on any st atenent i ndi cating t hat Def endants nust actual ly
commt aracketeering act to beliablefor a Racketeer I nfluence and
Corrupt Organi zations Act ("RICO') conspiracy. Accordingto the
Governnent, Salinas dictates that "a defendant nmay be | iable for a Rl CO
conspi racy under 18 U. S.C. 8§ 1962(d) if the evidence establishes
[either] that the defendant agreed that it or anot her nenber of the
RI COconspiracy woul d commt two racketeering acts in furtherance of

the affairs of the RRCOenterprise” or the def endant "know ngl y agr eed

2 The Menor andum Qpi ni on di sm ssing BAT I nd. for | ack of personal
jurisdiction, United States v. Philip Mrris, Inc., 116 F. Supp. 2d 116
(D.D.C. 2000), will be referred to as the "BAT Opinion."
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tofacilitate the comm ssion of a R COof fense by anot her conspirator.”
Motion to Modify at 4.

Al t hough t he Gover nment concedes that a plaintiff nmust showt hat
a def endant engaged in two or nore predicate acts to state a claim
under one of RICO s substantive provisions (8 1962(a), (b), or (c)), it
argues that Sali nas rejected such arequirenent withrespect to RICO s
conspi racy provi si on under 8 1962(d). The Governnent contends t hat any
statenments i n t he BAT Opi ni on whi ch suggest ot herw se are i ncorrect as
a matter of | awand shoul d accordingly be nodifiedtoreflect thelaw
announced in Salinas.

The Court agrees with the Governnent’s readi ng of Salinas. 3
Accordi ngly, and gi ven the fact that BAT I nd. does not appear to have
any objectiontothe Motioninsofar asit only seeks to strike certain
| anguage in the Menorandum Opinion, the Court will grant the
Governnent’ s request. Al statenents inthe Court’s BAT Qpi ni on t hat

are inconsistent with Salinas are deened stricken.?*

31t isinportant tonotethat this preciseissue (i.e., thelegal
standard for R COconspiracy cl ai ns) was never expressly briefedin any
of the nmenoranda of lawrelatingto BATInd. s notionto dismss. The
i ssue was touched uponinalengthy footnote of BAT Ind.’ s Reply Bri ef,
whi ch seenmed to argue that a plaintiff cannot state a Rl COconspi racy
claimunless it shows that a def endant has conm tted t wo predicate
acts. See BATInd.’ s Reply Mem in Support of Mot. to Di sm ss at 28
n.21. Asthis statenent was first made in BAT Ind.’ s Reply Brief, the

Governnment did not have an opportunity to respond in writing.
4Becauseit isnot intheinterest of judicial econony, the Court

does not intend to issue arevised BAT Qpi ni on. Those portions of the
BAT Opi ni on whi ch inaccurately state the | egal standard for RICO
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I11. The Governnent’s Request for Reconsideration

Inadditiontorequestingthat certainlanguage i nthe Menorandum
Qpi ni on be nodi fied or stricken, the Government states rather obliquely
that the Court "may al so wi shtoreconsider its dismssal of BAT Ind.,"
Motion to Modify at 4, and that the "Mdtion to Modify coul d bear
directly upon the Court’s decisionto grant” BAT Ind.’ s notion to
dism ss. United States’ Reply in Support of Mdot. to Modify BAT Op.
("Reply") at 4-5. 1In other words, although the present notionis
styled as a"Mtionto Mdify," the Governnent is al so presentingit as
a nmotion for reconsideration pursuant to Fed. R Civ. P. 59(e). See
Motion to Modify at 1 n.1.°

To prevail on a notion for reconsideration, it is the noving
party’s burden to show"newfacts or clear errors of | awwhi ch conpel

the court to change its prior position.” National Cr. for Mg.

Sci ences v. Departnent of Defense, 199 F. 3d 507, 511 (D.C. Cir. 2000)

(internal citationomtted). Anotionfor reconsiderationw || not be

grantedif apartyissinply attenptingtorenewl egal argunents that

have al ready been rejected by the Court. See New York v. United

conspiracy clainms will, of course, not have any binding effect on
future matters in this case.

> The Court notes that filing a four page "Mtionto Mdify" which
states that the Court "may al sow shtoreconsider” its earlier Opinion
is hardly the appropriate way to seek reconsi derati on under Rul e 59(e),
especi al |y when the earlier twenty-nine page Qpi ni on was t he resul t of
extensive briefing and oral argunent.

4



States, 880 F. Supp. 37, 38 (D.D.C. 1995); Assassination Archives and

Research Gr. v. United States Dep’t of Justice, 828 F. Supp. 100, 101-

102 (D.D.C 1993). Ingeneral, "reconsideration of ajudgnment after
its entryis an extraordi nary remedy whi ch shoul d be used sparingly."
11 Wight et al., Federal Practice and Procedure § 2810.1, at 124 (2d
ed. 1995).

Inits Motionto Mudify, the Governnent cites two docunents, both
relating to a single episode, which it contends nake a prima facie
showi ng of a conspiracy, when the correct |legal standard is applied.?®

The first docunent i s a Septenber 9, 1983 letter fromBAT Ind.’s
t hen-chairman, Sir Philip Sheehy, toaPhilip Mrris, Inc., executive,
expressi ng obj ections to an adverti si ng canpai gn | aunched i n Hol | and by
Philip Morris-Holland B.V. See Govt’s Proffer of Publicly Avail abl e
Evi dence ("Prof.") Ex. 58. M. Sheehy stated that Philip Morris-
Hol | and B. V. had made a "nockery of | ndustry co-operation on snoki ng
and heal t h i ssues” by republishing an adverti senent originally run by
an anti - snoki ng group which al |l egedl y sl andered a BAT I nd. cigarette

brand, Barclay. M. Sheehy stated that he was "confident” that Philip

6 As t hese docunent s were previously produced by t he Gover nnent
and di scussed by the Court, they are not "new' for purposes of the
Governnment’s Motion to Modify. However, because the BAT Opi ni on
applied anincorrect | egal standard and t herefore di d not consi der
whet her t hese docunents nade a prima faci e show ng of a conspiracy
under the correct | egal standard, the Governnent’s argunent cont ai ned
inthe Motionto Modify is nowbeing considered for thefirst tine.



Morris, Inc. did "not approve of the questionable tactics behind[its]
Dutch conpany’ s advertisenent,” and strongly requested that
t he adverti senment be retracted, upon threat of |egal action. 1d.
The second docunent contains the notes froma foll ow up tel ephone
conversation, approximately a nonth and a half |l ater, i nwhich a BAT
Ind. official toldaPhilipMrrisofficial that it was "[e]ssential to
ensure that in future no menber of the I ndustry does anything simlar."
Prof. Ex. 59.
To make a prima faci e showi ng of conspiracy, the Gover nment nust
show" (1) that two or nore peopl e agreed to commit a substantive Rl CO
of fense and (2) that the def endant knewof and agreed to the overal |

objective of the RICOoffense.” United States v. Posada-R os, 158 F. 3d

832, 857 (5th Gr. 1998) (recognizing inport of Salinas), cert. deni ed,

526 U. S. 1031 (1999); Brouwer v. Raffensperger, Hughes & Co., 199 F. 3d

961, 967 (7th Cir. 2000).

Appl ying the correct | egal standard to t he two docunents cited by
the Governnent inits Motion to Modify, the Court finds that the
Governnment still has failed to show that exercising personal
jurisdictionover BAT I nd. woul d be proper. The Gover nnent has not
shown, using these two docunents, that BAT Ind. "agreedto commit a

substantive RICOof fense." Posada-Ri os, 158 F. 3d at 857. Thereis

not hi ng i nherent!|y unl awf ul about di scussi ng cooperation, as t he BAT

Ind. officials didinthese docunents, and t he Gover nnent does not



expl ain how these docunments specifically suggest that BAT Ind.
conspiredtoviolatethelaw ” It is the Governnent’s burdento make
such a showi ng, sinceit is the party requesting reconsideration, and
it is has not satisfied its burden.?

The Governnment has not denonstrated that the BAT Opinion’s
concl usion (that the Court | acks personal jurisdictionover BAT Ind.)
woul d have been different if the Court had appliedthe correct | egal
standard with respect to RICOconspiracies. Therefore, the Governnent
has not satisfiedits burden of show ng that the Court conmtted a

mat erial error of law. See National CGr. for Mg. Sciences, 199 F. 3d

’ The Government contends that these docunents "constitute
evi dence of distinct racketeering acts,”"i.e., mail fraud andw re
fraud, respectively. Mtionto Mdify at 5. However, giventhat the
present notion is one for reconsideration, it is the Governnment’s
burden to show how BAT Ind.’ s actions, as described in the two
docunents, constitute unlawful acts. The Governnent’s assertion that
BAT I nd. has engaged in (or conspiredtocomit) mail fraudor wire
fraudis sinply alegal concl usion, and does not conpel the Court to
reconsi der its dism ssal of BATInd. fromthis |lawsuit. See also note
8, infra.

81t isinportant tonote, as the Court acknow edged i n t he BAT
Opi ni on, that there were addi tional grounds on whichit m ght well have
granted BAT Ind.’ s notion to di smss but whichit didnot have occasi on
to reach. See BAT Opinion, 116 F. Supp. 2d at 122 n. 6 (stating that
"[w]ithout substantial evidence that the defendant participatedina
conspiracy aimed at a forum courts have tended to decline to exercise
jurisdiction” and citing four deci sions fromfederal district courtsin
the District of Colunbia); id. at 130 ("It is al so unnecessary for this
Court toreach the question of the constitutionality of conspiracy
theory jurisdiction"). It is alsoinportant torecognize that the vast
maj ority of courts which have consi der ed whet her personal jurisdiction
over BAT Ind. is proper inthe United States have concludedthat it is
not. See id. at 129 n.15. Significantly, the Governnent does not
address either one of these issues in its Mdtion to Mdify.
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at 511 (hol ding that reconsi derationis appropriate only when novi ng
party denonstrates error of | awwhich woul d "conpel the court to change
its prior position"). To the extent that the Governnent seeks
reconsi deration of the Court’s MenorandumOpi ni on, this request is
deni ed.
I V. Concl usion

For the reasons st ated above, the Governnent’ s Motionto Mudify
is granted in part and denied in part. Insofar as the Governnment

requests that the Court’s BAT Qpi ni on be nodified so as to conformw th

the Suprenme Court’s decisioninSalinas v. United States, 522 U. S. 52
(1997), the Governnent’ s request isgranted. Tothe extent that the
Gover nnment requests reconsi deration of the Court’s deci sionto grant
BAT Ind.’s notion to dism ss, however, that request is denied.

An appropriate Order will acconpany this Opinion.

Dat e

d adys Kessl er
U.S. District Judge
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ORDER# 44

This matter i s before the Court on the Governnent’s Motionto
Modi fy t he Menmor andumQpi ni on of the Court Granting BAT I nd.’ s Motion
to Di sm ss the Conpl ai nt for Lack of Personal Jurisdiction[#168].
Upon consi deration of the Motion, the Qpposition, the Reply, and the
entirerecord herein, for the reasons di scussed i nthe acconpanyi ng
Menor andum Opinion, it is this day of January 2001

ORDERED, that the Government’'s Motion[#168] isgrantedin part

and denied in part.

d adys Kessl er
U.S. District Judge
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